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Steven M. Shepard 


From: Steven M. Shepard 

Sent: Monday, June 15, 2020 5:21 PM 

To: Rhodes, Corban S.; Ashley Kelly; Bill Narwold; Brian O'Mara; David Burnett; David 

Mitchell; Chan-Lee, Elaine L; Dubbin, Jeffrey; Josh Littlejohn; Kelly Quillin; Lonnie 
Browne; Meredith Weatherby; Canty, Michael P.; Mike Pendell; Patrick Coughlin; Randi 
Bandman; Samuel Rudman; Steven Jodlowski; Hoffman, Thomas G.; Dubbs, Thomas; 
Vince Serra 

Cc: Amir Tayrani; Arun Subramanian; Bill Walsh; Dana Sherman; David Salant; Debra Moran; 

Dede Kokolis; Douglas W. Henkin; Elisha Barron; Gregory Dickinson; Jaclyn Osterlof; 
Jacob Spencer; Justine Goeke; Justine Margolis; Kayvan Sadeghi; Kiran Patel; Lindsey 
Godfrey Eccles; Michael Molzberger; Nick Petts; Patrick Ammann; Paul Dengel; Paul 
Greenwalt; Rakim Brooks; Rebecca Childs; Robert F. Serio; Stephen Mozur; Stephen 
Senderowitz; Terry Oxford; Vanessa Santos 

Subject: RE: Providence v. BATS, No. 14-cv-02811-JMF (S.D.N.Y.) — Request to Boston 

Retirement System to Supplement ROG1 and ROG2 Response 


Corban, I disagree that your letter "memorializes" our recent phone calls. Defendants do indeed dispute that Plaintiffs 
have complied with their obligations to properly respond to the Third Set of Interrogatories. That was why nine lawyers 
got on the phone (twice) last week to discuss the problems with Plaintiffs' responses. Those calls did not resolve the 
dispute. 

Here's where we are: 

1. Defendants would accept a compromise in which Plaintiffs amend the responses as follows: (a) remove the 
improper objections and plainly state that Plaintiffs and their counsel don't have the information requested (the 
responses dodge this question by qualifying the responses with a reference to "the normal course of [Plaintiffs'] 
business"), and (b) agree to supplement the responses with the information once Plaintiffs (or their counsel) 
have it. As I stated on June 9, we are open to a reasonable discussion about how the supplements are made 
(e.g., the timing of the supplements and whether they can be made in emails instead of formal supplemental 
responses). 

2. Our phone discussions of this proposed compromise focused on, and failed at, point (b). Plaintiffs have refused 
to make any agreement to ever provide this information, unless (maybe) we receive it in Plaintiffs' expert 
reports, which won't be served until long after the close of fact discovery. 

Your letter raises for the first time Local Rule 33.3. Our interrogatories are authorized by that rule because they seek 
information related to "the computation of damage" and "location ... of relevant [data]." L.R. 33.3(a). They are also "a 
more practical method" of obtaining this information than "a request for production or a deposition," given that you 
have told us that your clients don't have the information in their files. L.R. 33.3(b). 

Plaintiffs must prove, among other things, that (1) orders by them for individual purchases or sales of securities were 
routed to the Defendant Exchanges and (2) that those orders were in some way disadvantaged by the use, by what 
Plaintiffs have called "High Frequency Trading" firms, of the three products at issue in the case. Plaintiffs bear the 
burden of proving every aspect of their allegations, and complete responses to the Third Set of Interrogatories are a 
necessary first step. 

As our calls with the broker-dealers' counsel have shown, figuring out which orders were routed to the Defendant 
Exchanges is not a straightforward exercise. Discovery is required (from both broker-dealers and from investment 
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advisors) in order to prove which (if any) orders on behalf of Plaintiffs were routed to a Defendant Exchange. This 
discovery is needed before any analysis of the alleged manipulation can even begin. In order to have a meaningful 
opportunity to take discovery on this critical threshold issue, Defendants need to know, long before the end of fact 
discovery, the various account numbers, subaccount numbers, alert numbers, data locations, and other information that 
Plaintiffs intend to use to link (1) purchases and sales they claim were made on their behalves (shown in Plaintiffs' 
custodian bank data (the -0001 productions)) to (2) the blizzard of order routing data that broker-dealers are producing 
(none of which, so far, seems to have any field establishing that the orders shown in the productions were routed on 
behalf of Plaintiffs). That is the information sought by Nasdaq's Third Set of Interrogatories. 

Respectfully, 

Steven M.Shepard 
Susman Godfrey LLP 
Office: 212.729.2010 
Cell: 914.282.5310 


Emails to and from me often contain privileged and confidential information. If you believe you received this email in error, please (1) notify me promptly and (2) 
delete it and any attachments without copying it or them or making any other use of it or them. 


From: Rhodes, Corban S. <CRhodes@labaton.com> 

Sent: Friday, June 12, 2020 6:46 PM 

To: Steven M. Shepard <SShepard@susmangodfrey.com>; Ashley Kelly <AKelly@rgrdlaw.com>; Bill Narwold 
<bnarwold@motleyrice.com>; Brian O'Mara <BOMara@rgrdlaw.com>; David Burnett <dburnett@motleyrice.com>; 
David Mitchell <DavidM@rgrdlaw.com>; Chan-Lee, Elaine L. <EChan-Lee@labaton.com>; Dubbin, Jeffrey 
<JDubbin@labaton.com>; Josh Littlejohn <jlittlejohn@motleyrice.com>; Kelly Quillin <kquillin@motleyrice.com>; Lonnie 
Browne <lbrowne@rgrdlaw.com>; Meredith Weatherby <mweatherby@motleyrice.com>; Canty, Michael P. 
<MCanty@labaton.com>; Mike Pendell <mpendell@motleyrice.com>; Patrick Coughlin <PatC@rgrdlaw.com>; Randi 
Bandman <randib@rordlaw.com>; Samuel Rudman <SRudman@rgrdlaw.com>; Steven Jodlowski 
<sjodlowski@rgrdlaw.com>; Hoffman, Thomas G. <THoffman@labaton.com>; Dubbs, Thomas <TDubbs@labaton.com>; 
Vince Serra <vserra@rgrdlaw.com> 

Cc: Amir Tayrani <ATayrani@gibsondunn.com>; Arun Subramanian <asubramanian@SusmanGodfrey.com>; Bill Walsh 
<william.walsh@dentons.com>; Dana Sherman <DSherman@gibsondunn.com>; David Salant 

<DSalant@gibsondunn.com>; Debra Moran <dmoran@schiffhardin.com>; Dede Kokolis <dkokolis@schiffhardin.com>; 
Douglas W. Henkin <douglas.henkin@dentons.com>; Elisha Barron <EBarron@susmangodfrey.com>; Gregory Dickinson 
<gdickinson@schiffhardin.com>; Jaclyn Osterlof <JOsterlof@susmangodfrey.com>; Jacob Spencer 
<jspencer@gibsondunn.com>; Justine Goeke <JGoeke@gibsondunn.com>; Justine Margolis 
<justine.margolis@dentons.com>; Kayvan Sadeghi <KSadeghi@schiffhardin.com>; Kiran Patel 
<kiran.patel(5)dentons.com>; Lindsey Godfrey Eccles <leccles@susmangodfrey.com>; Michael Molzberger 
<MMolzberger@schiffhardin.com>; Nick Petts <nick.petts@dentons.com>; Patrick Ammann 
<PAmmann@susmangodfrey.com>; Paul Dengel <pdengel@schiffhardin.com>; Paul Greenwalt 
<pgreenwalt@schiffhardin.com>; Rakim Brooks <RBrooks@susmangodfrey.com>; Rebecca Childs 
<RChilds@susmangodfrey.com>; Robert F. Serio <RSerio@gibsondunn.com>; Stephen Mozur 
<SMozur@susmangodfrey.com>; Stephen Senderowitz <stephen.senderowitz@dentons.com>; Terry Oxford 
<TOXFORD@SusmanGodfrey.com>; Vanessa Santos <VSantos@susmangodfrey.com> 

Subject: RE: Providence v. BATS, No. 14-CV-02811-JMF (S.D.N.Y.) - Request to Boston Retirement System to Supplement 
ROGl and ROG2 Response 

Counsel, 

Please see the attached correspondence. 
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Regards, 

Corban 


From: Steven M. Shepard r mailto:SShepard@susmanqodfrev.com1 
Sent: Wednesday, June 10, 2020 8:36 AM 

To: Ashley Kelly; Bill Narwold; Brian O'Mara; Rhodes, Corban S.; David Burnett; David Mitchell; Chan-Lee, Elaine L.; 
Dubbin, Jeffrey; Josh Littlejohn; Kelly Quillin; Lonnie Browne; Meredith Weatherby; Canty, Michael P.; Mike Pendell; 
Patrick Coughlin; Randi Bandman; Samuel Rudman; Steven Jodlowski; Hoffman, Thomas G.; Dubbs, Thomas; Vince Serra 
Cc: AmirTayrani; Arun Subramanian; Bill Walsh; Dana Sherman; David Salant; Debra Moran; Dede Kokolis; Douglas W. 
Henkin; Elisha Barron; Gregory Dickinson; Jaclyn Osterlof; Jacob Spencer; Justine Goeke; Justine Margolis; Kayvan 
Sadeghi; Kiran Patel; Lindsey Godfrey Eccles; Michael Molzberger; Nick Petts; Patrick Ammann; Paul Dengel; Paul 
Greenwalt; Rakim Brooks; Rebecca Childs; Robert F. Serio; Stephen Mozur; Stephen Senderowitz; Steven M. Shepard; 
Terry Oxford; Vanessa Santos 

Subject: [EXTERNAL] Providence v. BATS, No. 14-cv-02811-JMF (S.D.N.Y.) - Request to Boston Retirement System to 
Supplement ROGl and ROG2 Response 

Counsel, 

We have a call scheduled on Friday to discuss Plaintiffs' position on Nasdaq's Third Set of 
Interrogatories. Let's please add to the agenda: 

(1) Elisha's email of yesterday (attached here) asking PPNPF to update its Rule 26(a) disclosure to 
accurately name the entity that has custody of PPNPF's custodial bank data (PPNPF_000001); and 

(2) the below request to Boston Retirement System. 

Nasdaq requests that Boston Retirement System supplement its responses to Nasdaq's ROGl and ROG2, in 
order to identify investment consultant "NEPC" or "New England Pension Consultants" and identify the 
persons at that investment consultant responsible for communicating with Boston Retirement System. 

Investment Advisor Fisher Investments 2"'^ production contains numerous documents showing that "NEPC" 
was an investment consultant acting on behalf of Boston Retirement System. NEPC appears to have been 
responsible for analyzing Fisher's investment strategy and portfolio performance, among other matters. Bates 
numbers Nasdaq-FISHERJNVESTMENTS-00013195, Nasdaq-FISHERJNVESTMENTS-00013278, and Nasdaq- 
FISHER_INVESTMENTS-00012269 are representative examples of NEPC's involvement. However, NEPC is not 
identified in this Plaintiff's responses to Nasdaq's ROG 1 and ROG 2. As you know, Nasdaq's ROGl requests 
the precise legal name of all investment intermediaries and the mailing address of their principal place of 
business; Nasdaq's ROG2 requests the names of the human beings at that advisor who communicated with 
Boston Retirement System. 

Please confirm on Friday's meet-and-conferthat Boston Retirement System will update its ROGl and ROG2 
responses as requested here. Please also provide a date by which we can expect to receive those 
supplemental responses. 

Steven M. Shepard 
Susman Godfrey LLP 
Office: 212.729.2010 
Cell: 914.282.5310 


***Privilege and Confidentiality Notice*** 
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This electronic message contains information that is (a) LEGALLY PRIVILEGED, PROPRIETARY 
IN NATURE, OR OTHERWISE PROTECTED BY LAW FROM DISCLOSURE, and (b) intended only for the 
use of the Addressee(s) named herein. If you are not the Addressee(s), or the person 
responsible for delivering this to the Addressee(s), you are hereby notified that 
reading, copying, or distributing this message is prohibited. If you have received this 
electronic mail message in error, please contact us immediately at 212-907-0700 and take 
the steps necessary to delete the message completely from your computer system. Thank 
you. 
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